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LORD HODGE:

1. This appeal raises the question whether an agreement to settle disputes arising
out of a shareholders’ agreement by arbitration may prevent a party to that agreement
from pursuing a petition to wind up the company whose management is the focus of
those disputes. The other side of the coin is whether an application to the Grand Court
to wind up that company on the just and equitable ground makes all matters which are
the subject matter of those court proceedings non-arbitrable, thereby rendering
inoperative the agreement to resolve such disputes by arbitration.

2. Ting Chuan (Cayman Islands) Holding Corporation (“Ting Chuan”) and
FamilyMart China Holding Co Ltd (“FMCH?”) are the shareholders of China CVS
(Cayman Islands) Holding Corp (“the Company”) which is the company that is subject
to the winding up proceedings. Ting Chuan owns 59.65% and FMCH 40.35% of the
issued shares in the Company.

3. The relationship between Ting Chuan and FMCH so far as is relevant is
governed by a shareholders’ agreement dated 11 May 2011 (“the SHA”), pursuant to
which four of the Company’s seven directors are nominated by Ting Chuan (referred to
as “the majority directors”) and three are nominated by FMCH (referred to as “the
minority directors”). FMCH alleges that there was an understanding between it and
Ting Chuan as to how the Company would operate its business.

4. The Company through nine subsidiaries operates a very substantial convenience
store business in the People’s Republic of China (“PRC”) under the brand name
“FamilyMart”. As at 31 December 2021 the business had an annual turnover in excess
of US $1.32 billion. The Company was licensed to operate through its subsidiaries the
FamilyMart brand in the PRC in return for a royalty of 1 per cent on all revenues. The
Company is solvent and operates as a going concern. As explained below, nobody
intends to wind up the business, but establishing the grounds for winding up the
Company on the just and equitable ground is a necessary step in the company law of the
Cayman Islands in order to obtain a court order for the buy-out of the shareholding in
the Company of the majority shareholder (here, Ting Chuan).

1. Factual background

5. FMCH is a Japanese company whose owners are two enterprises, Taiwan

FamilyMart Co Ltd and FamilyMart Co Ltd (referred to as “the FM parties”), one of

which has had considerable success in the convenience store business in Japan and

elsewhere in Asia for over 40 years under the brand name “FamilyMart”. The owner of

Ting Chuan is Ting Hsin (Cayman Islands) Holding Corporation (“Ting Hsin”’) which

was until 2006 the majority shareholder of the Company. Ting Chuan and Ting Hsin are
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part of a group of companies founded by the Wei family which includes entities related
to or associated with Ting Chuan or Ting Hsin (referred to as “the Ting Hsin Group”).

6. Members of the Ting Hsin Group have experience in the food industry but lacked
expertise in the convenience store business. To make up for that lack of expertise they
required the assistance of staff provided by the FM parties to act as departmental heads
with a view to transferring those responsibilities to Ting Hsin’s own staff at a later date.
FMCH believes that the Ting Hsin Group is owned and controlled by the majority
directors who are members of the Wei family, and their family members.

7. FMCH presented a petition to wind up the Company to the Grand Court on 12
October 2018. In that petition FMCH alleges that the Company was incorporated as a
joint venture vehicle to develop and conduct a convenience store business in the PRC.
The Ting Hsin Group sought by the joint venture to combine the FamilyMart brand and
the expertise of the FM parties with the infrastructure which the Ting Hsin Group had
established in the PRC. Relations between Ting Chuan and FMCH became strained
because FMCH believed and believes that since about 2012 the majority directors of the
Company have diverted profits of the Company to members of the Ting Hsin Group
which are suppliers of the Company, being food factories and the suppliers of logistics
and information processing services to the Company, and have prevented the minority
directors from gaining access to information relating to the Company’s business,
including the identity of those related party suppliers. FMCH asserts that, by so acting,
Ting Chuan acted in breach of an understanding that the contracting of such services
would be transparent and disclosed by the Ting Hsin Group to the FM parties and would
be on a footing that the terms were fair and reasonable.

8. In its petition FMCH alleges that Ting Chuan and/or Ting Hsin have caused,
permitted and/or procured the majority directors to act in breach of their duties to the
Company. FMCH alleges (i) that it has lost trust and confidence in the conduct and
management of the Company’s affairs as a result of that lack of probity and (ii) that its
relationship with Ting Chuan has irretrievably broken down. FMCH avers that it is just
and equitable that the Company be wound up. In the alternative, and this is the real aim
of its application, FMCH seeks an order from the Grand Court that Ting Chuan be
required to sell its majority stake in the Company to FMCH at a value to be determined
by the Court, if not agreed.

9. Ting Chuan, relying on the arbitration agreement in the SHA, applied to strike
out the winding up petition or, alternatively, for an order dismissing or staying the
petition under section 4 of the Foreign Arbitral Awards Enforcement Act (1997
Revision) (“FAAEA”) or under the inherent jurisdiction of the court until the disputes
which underlay the petition had been arbitrated. By the Citation of Acts of Parliament
Act 2020 legislation which previously was referred to as a “Law” is now referred to as
an “Act”. The Board adopts that nomenclature in this judgment.
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10.  The Grand Court (Kawaley J) in an order dated 25 February 2019 granted Ting
Chuan’s application to stay the winding up proceedings for arbitration under section 4
of the FAAEA. By order dated 14 July 2020, Kawaley J, in an exercise of his powers
under the Companies Winding up Rules O.3 r 12(1)(a), (b) and (d), allowed the
Company to defend the proceedings if so advised, and ordered that the petition be
treated as an inter partes proceeding and that the advertisement of the petition be
dispensed with.

11.  Asdiscussed more fully below, the Court of Appeal by order dated 27 July 2020
set aside Kawaley J’s order of 25 February 2019 and refused to grant a stay of the
winding up petition. Ting Chuan has obtained the permission of the Board to appeal
against that decision.

2. The arbitration agreement

12.  Section 20.3(a) of the SHA provides that it is governed by the laws of the
Cayman Islands. The SHA contains the arbitration agreement (section 20.3(b)) which,
so far as relevant, provides:

“Any and all disputes in connection with or arising out of this
Agreement shall, insofar as is possible, first be settled
amicably by the Parties hereto. ... If the Parties cannot come
to an amicable settlement within twenty (20) days of the onset
of any dispute, any and all disputes in connection with or
arising out of this Agreement [shall be] submitted for
arbitration in accordance with and finally settled under the
Rules of Arbitration of the International Chamber of
commerce [sic] in effect at the time of the arbitration, except
as may be modified herein or by mutual agreement of the
Parties. The arbitration shall be confidential and conducted in
the Chinese language. The Parties agree that the arbitration
shall take place in Beijing, PRC. The award of the arbitration
tribunal shall be final and binding upon the disputing Parties,
and the prevailing Party may apply to a court of competent
jurisdiction for enforcement of such award. ...” (Emphasis
added)

13. FMCH initially argued that the dispute between it and Ting Chuan did not fall
within the scope of the arbitration agreement, but it abandoned that contention in the
course of the hearing before the Court of Appeal. It is now a matter of agreement that
the dispute falls within the scope of the arbitration agreement. The central dispute
between the parties is now whether FMCH’s petition in the Grand Court for the winding
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up of the Company has made the matters raised in that petition not susceptible to
arbitration.

3. The relevant statutory provisions

14. The Companies Act (2022 Revision) provides in section 90 that a company may
be wound up compulsorily by order of the Court. Section 92 provides that a company
may be wound up by the Court on various grounds including if “(e) the Court is of
opinion that it is just and equitable that the company should be wound up” (Emphasis
added).

15.  Section 95, which sets out the powers of the court, provides in subsection (2):

“The Court shall dismiss a winding up petition or adjourn the
hearing of a winding up petition on the ground that the
petitioner is contractually bound not to present a petition
against the company.”

Subsection (3) provides for several remedies, including the remedy which FMCH is
seeking by its presentation of the winding up petition. It provides so far as relevant:

“If the petition is presented by members of the company as
contributories on the ground that it is just and equitable that
the company should be wound up, the Court shall have
jurisdiction to make the following orders, as an alternative to a
winding-up order, namely — ...

(d) an order providing for the purchase of the shares of any
members of the company by other members or by the
company itself and, in the case of a purchase by the company
itself, a reduction of the company’s capital accordingly.”

This provision was introduced into the Companies Act by the Companies (Amendment)
Act 2007. As is well known, the Cayman Islands has not provided in its company law
for a self-standing petition (separate from a winding up petition) by a member of a
company for a remedy where the affairs of the company are being or have been
conducted in a manner that is unfairly prejudicial to the interests of members. Such a
remedy was introduced into United Kingdom company law by section 75 of the
Companies Act 1980 and is now contained in sections 994-996 of the Companies Act
2006.
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16.  The Cayman Islands has separate legislation governing foreign arbitrations and
domestic arbitrations. The FAAEA addresses foreign arbitrations and gives effect to the
UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(1958) (“the New York Convention”). Section 4 of the FAAEA, which gives effect to
article II of the New York Convention, provides:

“If any party to an arbitration agreement ... commences any
legal proceedings in any court against any other party to the
agreement ... in respect of any matter agreed to be referred,
any party to the proceedings may at any time after appearance,
and before delivering any pleadings or taking any other steps
in the proceedings, apply to the court to stay the proceedings;
and the court, unless satisfied that the arbitration agreement is
... Inoperative ..., shall make an order staying the
proceedings.”

Domestic arbitration agreements in the Cayman Islands are governed by the Arbitration
Act 2012, which is based on the UNCITRAL Model Law on International Commercial
Arbitration 1985 (as amended in 2006) and the English Arbitration Act 1996.

4. The judgments of the courts below

17.  Kawaley J in his judgment of 25 February 2019 observed (para 17) that the
petition had been drafted in a “somewhat obtuse way” to sidestep the argument that the
complaints arose in relation to the SHA and were caught by the very broad arbitration
agreement. He held (para 61) that it was “clear beyond sensible argument” that the
allegations in the petition related to the subject matter of the SHA. He rejected FMCH’s
submission that the underlying disputes were not arbitrable because only the court can
grant a winding up order, holding that there was a fundamental difference between the
resolution of the underlying disputes and the grant by the court of statutory relief (para
66). He attached no significance to the fact that neither the Company nor the majority
directors were parties to the SHA because the genuine dispute was between the minority
shareholder and the majority shareholder (para 67). He granted a mandatory stay of the
winding up petition under section 4 of the FAAEA.

18.  The Court of Appeal (Rix, Martin and Moses JJA), in a judgment dated 23 April
2020, overturned Kawaley J’s decision, holding that the court had exclusive jurisdiction
to determine whether a company should be wound up on the just and equitable ground
and that, as a result, the underlying disputes were not susceptible to arbitration,
notwithstanding that they fell within the scope of the arbitration agreement contained in
the SHA. In so deciding, the Court of Appeal discussed as a key authority the judgments
of Patten, Longmore and Rix LJJ in the Court of Appeal of England and Wales in
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Fulham Football Club (1987) Ltd v Richards [2011] EWCA Civ 855; [2012] Ch 333
(“Fulham”), in which the court granted a stay of an unfair prejudice petition under
section 994 of the Companies Act 2006 to enable the parties to resolve their underlying
dispute by arbitration. The Cayman Islands Court of Appeal, in the leading judgment by
Moses JA, also considered other cases, including the judgment of Harris J in the Hong
Kong High Court in Quiksilver Greater China Ltd v Quiksilver Glorious Sun JV Ltd
[2014] 4 HKLRD 759 (“Quiksilver”), in which the judge stayed a petition seeking a
winding up on the just and equitable ground to enable the substantive dispute between
the parties, which was within the scope of an arbitration agreement, to be determined by
arbitration; and a judgment of the Federal Court of Australia in WDR Delaware
Corporation v Hydrox Holdings Pty Ltd [2016] FCA 1164 (“WDR Delaware”), which
followed the Quiksilver judgment by granting a stay for arbitration of a petition on the
grounds of oppressive or unfairly prejudicial behaviour in which a winding up order
was only one of several available remedies. The rationale of those cases was that an
essentially private dispute between shareholders, in which discrete issues could be
identified, should be resolved, in accordance with the parties’ agreement, by arbitration.

19.  Moses JA distinguished those cases, holding that under section 92 of the
Companies Act the court’s consideration of whether it is just and equitable that a
company should be wound up is a threshold question and not a question of relief.
Section 92 was the sole gateway to obtaining alternative relief under section 95(3):
Tianrui (International) Holding Co Ltd v China Shanshui Cement Group Ltd [2019]
CILR 481 (“Tianrui). Tianrui did not involve a conflict between an arbitration
agreement and a petition to wind up a company but its reasoning was central to the
Court of Appeal’s reasoning. Fulham was to be distinguished on the basis that in that
case there was no need to prove conduct that would justify winding up the company. By
contrast in the context of an application to wind up a company on the just and equitable
ground, Moses JA summarised the question in these terms (para 98):

“In cases where there is an arbitration agreement the scope of
which embraces disputes of fact which are also raised in the
petition, the question of a stay to arbitration turns on whether
it is possible to submit such disputes to arbitration without
trespassing upon the exclusive jurisdiction of the court to
make a winding up order.”

He stated that in Fulham and the cases which had followed it, the courts had identified
discrete, substantive issues which did not invoke the exclusive jurisdiction of the court.
But where a petitioner was invoking a statutory right to bring the petition and the
underlying issues were central and inextricably connected to the question whether the
company should be wound up on the just and equitable ground, it was difficult to
identify discrete issues outside the exclusive jurisdiction of the court.
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20.  Moses JA held that in determining the threshold question the court did not have
to determine only questions of primary fact but had to evaluate all the circumstances of
the case. The court had to decide whether the conduct of the majority directors and the
breakdown of the relationship between the shareholders justified the winding up of the
Company. If matters were hived off to arbitration, there would be a risk of inconsistent
decisions where there was first a decision by an arbitrator and then a further decision by
the court which took into account the arbitrator’s award where some of the parties to the
petition would not be bound by the arbitrator’s award. This outcome could be avoided
only if the parties had agreed not to present a winding up petition. No such agreement
was expressly stated in the SHA and none could be implied. As a result, section 95(2) of
the Companies Act did not apply.

21.  Moses JA held that because neither the majority directors nor the Company were
parties to the SHA and thereby to the arbitration agreement, it was not permissible to
apply the mandatory provisions of section 4 of the FAAEA to the petition in its entirety
and because the allegations against Ting Chuan could not be separated from the
threshold issue, section 4 could not operate pro tanto. The arbitration agreement was
therefore inoperative. Finally, there was no basis for the court to grant a discretionary
stay in the exercise of its powers of case management.

5. The parties’ positions in this appeal

22. Ting Chuan submits that the Court of Appeal erred in refusing to grant a stay of
the winding up petition to allow disputes under the SHA to be determined by
arbitration. Ting Chuan asserts that (i) it and FMCH are parties to an arbitration
agreement, (ii)) FMCH has commenced legal proceedings against it, (iii) those legal
proceedings are in respect of matters agreed to be referred to arbitration, and (iv)
therefore it is entitled to a mandatory stay unless the Board is satisfied that the relevant
matters are non-arbitrable.

23.  Ting Chuan identifies the matters which it argues are arbitrable and entitle it to a
mandatory stay under the FAAEA. It argues that the petition for winding up contains
five matters, the first four of which should be determined by arbitration. The five
matters are:

(1)  Whether FMCH has lost trust and confidence in Ting Chuan and in the
conduct and management of the Company’s affairs. Ting Chuan particularises
this matter into three sub-headings: (i) whether the majority directors owe
various duties to the Company, (ii) whether the majority directors have breached
those duties or engaged in misconduct, and (iii) whether Ting Chuan caused,
permitted or procured the majority directors to act in breach of their duties or to
engage in the alleged misconduct.
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(2)  Whether the fundamental relationship between FMCH and Ting Chuan
has irretrievably broken down. In particular: (i) whether an understanding was
reached between the shareholders by 2003 and, if so, what were the terms of that
understanding, (i1) was the understanding superseded at any point in time after
2003, for example by reason of the conclusion of the SHA, and (iii) whether Ting
Chuan acted contrary to that understanding after 2012.

(3)  Whether it is just and equitable that the Company should be wound up.

(4)  Whether FMCH should be granted the alternative relief, which it prefers,
under section 95(3)(d) of the Companies Act, namely an order requiring Ting
Chuan to sell its shares in the Company to FMCH, and, if so, what is the value of
those shares.

(5)  Whether, if such alternative relief is not appropriate, an order winding up
the Company should be made and whether the persons identified by FMCH
should be appointed as joint official liquidators.

In the alternative, Ting Chuan argues that the first two matters listed above are
arbitrable, that there should be a mandatory stay of the winding up petition pro tanto
under the FAAEA, and that the Board should grant a discretionary stay of matters (3) to
(5) above.

24, FMCH invites the Board to uphold the judgment of the Court of Appeal. It
characterises the principal question raised in the appeal as being whether and, if so, in
what respect and to what extent a petition to wind up a Cayman Islands registered
company on the just and equitable ground is arbitrable. It argues that the legislation
does not allow a private arbitral tribunal to make the critical threshold decision that it is
just and equitable that a company should be wound up. It advances two principal
reasons for that view. First, it submits that the proceedings are inherently unsuited to
arbitration, and, secondly, it argues that the legislature has recognised that there is a
public interest in the judicial determination of winding up petitions in open court, which
excludes the use of private arbitration to any extent in the process. It points out that a
court in deciding whether it is just and equitable that a company be wound up has regard
to all the facts as they exist at the date of the hearing and exercises its discretion at that
date. The proceedings must be conducted expeditiously because section 99 of the
Companies Act may render void dispositions of property and other transactions made
after the presentation of the petition. By contrast, the reference to arbitration of matters
encompassed by the winding up application might require multiple and successive
arbitrations which would not bind all of the parties to the winding up petition. This
cannot have been what a rational businessperson would have contemplated. The
winding up petition has been stayed since 2018 while the parties, on Ting Chuan’s
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insistence, engaged in a very expensive arbitration before the ICC International Court of
Arbitration which lasted three and a half years dealing with claims which Ting Chuan
advanced, unsuccessfully, against FMCH.

6. The structure of The Board’s analysis

25.  In addressing those submissions, the Board first considers by way of background
the uncontested view that, as a general rule, the law of the Cayman Islands, like English
law and the laws of many other jurisdictions, respects the right of parties to agree to
have their disputes determined by a private arbitral tribunal. Secondly, the Board
addresses the interpretation of section 4 of the FAAEA, and in particular the meaning of
(1) “legal proceedings”, (ii) “matters”, and (iii) “the arbitration agreement is ...
inoperative”. The Board, thirdly, considers whether the petition for winding up on the
just and equitable ground is an unum quid, excluding any possibility of arbitration, or
whether there should be a partial stay under the FAAEA so that matters within the scope
of the arbitration agreement can and should be hived off for arbitration. Fourthly, the
Board considers the application for a discretionary stay of the winding up petition; and,
finally, the Board briefly addresses a submission relating to section 95(2) of the
Companies Act.

7. Background: the approach to arbitration agreements

26. It is common ground in this case that the disputes between Ting Chuan and
FMCH, which are articulated in the winding up petition, fall within the scope of the
arbitration agreement. No question therefore arises as to the interpretation of the
arbitration agreement itself. Case law in England and Wales, and the Cayman Islands,
which adopts a liberal interpretation of an arbitration agreement, is not directly in issue.
Nonetheless, such case law on interpretation is indicative of the respect which the courts
of many jurisdictions give to the autonomy of parties to choose how they wish their
disputes to be resolved. In Enka Insaat ve Sanayi AS v OOO “Insurance Co Chubb”
[2020] UKSC 38;[2020] 1 WLR 4117, (“Enka Insaat”) Lord Hamblen and Lord
Leggatt, giving the leading judgment of the court, stated (para 107):

“In Fiona Trust & Holding Corpn v Privalov [[2007] UKHL
40;] [2007] Bus LR 1719, the House of Lords affirmed the
principle that ‘the construction of an arbitration clause should
start from the assumption that the parties, as rational
businessmen, are likely to have intended any dispute arising
out of the relationship into which they have entered or
purported to enter to be decided by the same tribunal’ (see
para 13, per Lord Hoffmann).
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Contrary to a submission made on behalf of Chubb Russia,
this is not a parochial approach but one which, as the House of
Lords noted in the Fiona Trust case, has been recognised by
(amongst other foreign courts) the German Federal Supreme
Court (Bundesgerichtshof), the Federal Court of Australia and
the United States Supreme Court and, as stated by Lord Hope
at para 31, ‘is now firmly embedded as part of the law of
international commerce’. In his monumental work on
International Commercial Arbitration, 2™ ed (2014), p 1403
Gary Born summarises the position as follows:

‘In a substantial majority of all jurisdictions, national law
provides that international arbitration agreements should be
interpreted in light of a “pro-arbitration” presumption.
Derived from the policies of leading international arbitration
conventions and national arbitration legislation, and from the
parties’ likely objectives, this type of presumption provides
that a valid arbitration clause should generally be interpreted
expansively and, in cases of doubt, extended to encompass
disputed claims. That is particularly true where an arbitration
clause encompasses some of the parties’ disputes and the
question is whether it also applies to related disputes, so that
all such controversies can be resolved in a single proceeding
(rather than in multiple proceedings in different forums).’”

The Court of Appeal of the Cayman Islands has adopted a similarly expansive approach
to the interpretation of arbitration agreements in order to give effect to the reasonable
commercial expectations of the parties: McAlpine Ltd v Butterfield Bank (Cayman) Ltd
(Appeal No 30 of 2019) (unreported) 21 November 2019 at paras 30-31.

27.  The legislature of the Cayman Islands in enacting statutory rules for its domestic
arbitration in the Arbitration Act 2012 stated the principles on which the Act was
founded and by which its provisions should be construed: section 3(3). Those principles
are:

“(a) the object of arbitration is to obtain the fair resolution of
disputes by an impartial arbitral tribunal without undue delay
or undue expense;

(b) the parties should be free to agree how their disputes are
resolved, subject only to such safeguards as are necessary in
the public interest; and
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(c) in matters governed by this Law the court should not
intervene except as provided in this Law.” (Emphasis added)

Those principles are articulated in substantially the same terms in section 1 of the
Arbitration Act 1996 in England and Wales and in section 1 of the Arbitration
(Scotland) Act 2010. The respect which they show to the autonomy of the parties is not
a new phenomenon. In England and Wales, the courts until the later nineteenth century
often took the view that a contract to oust the jurisdiction of the courts was against
public policy and would not enforce such a contract. This approach was altered by
legislation in the Common Law Procedure Act 1854, section 11 and in section 4 of the
Arbitration Act 1889. Such a judicial approach to arbitration agreements did not exist in
Scotland as the House of Lords explained in 4 Sanderson & Son v Armour & Co Ltd
1922 SC (HL) 117, in which Lord Dunedin expressed the matter pithily (p126): “[i]f the
parties have contracted to arbitrate, to arbitration they must go.” More recently, similar
statements have been made about English law: in Nori Holding Ltd v PJSC Bank
Otkritie Financial Corp [2018] EWHC 1343 (Comm); [2019] Bus LR 146, at para 66,
Males J stated: “[w]here parties agree to arbitrate, it is the policy of the law that they
should be held to their bargain.” See also Mustill & Boyd, Commercial Arbitration, 2nd
ed, Companion Vol (2001) p 75.

28.  Ting Chuan prays in aid section 26 of the Arbitration Act 2012 which provides:

“(1) Any dispute that parties have agreed to submit to
arbitration under an arbitration agreement may be determined
by arbitration unless the arbitration agreement is contrary to
public policy or, under any other law of the Islands, such a
dispute is not capable of determination by arbitration.

(2) The fact that any other law confers jurisdiction in respect
of any matter on the court but does not refer to the
determination of that matter by arbitration, does not mean that
a dispute about that matter is incapable of determination by
arbitration.”

In the Board’s view FMCH is correct in its submission that the 2012 Act, which is
concerned only with arbitrations where the seat of the arbitration is in the Islands
(section 3(1)), is not of itself a valid tool for interpreting the FAAEA, which was
enacted at an earlier date and is concerned only with arbitrations with a foreign seat.
Nonetheless, the section is consistent with a position in relation to international
arbitration which has extensive support internationally. See for example, in England and
Wales, Wealands v CLC Contractors Ltd [2000] 1 All ER (Comm) 30 (“Wealands”),
Mance LJ paras 17, 18 and 21; Bridgehouse (Bradford No 2) Ltd v BAE Systems plc
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[2020] EWCA Civ 759; [2020] Bus LR 2025, Newey LJ paras 56-57; and Fulham,
Patten LJ paras 27-33; in Singapore, Tomolugen Holdings Ltd v Silica Investors Ltd
[2015] SGCA 57;[2016] 1 SLR 373 (“Tomolugen*), Sundaresh Menon CJ paras 75-76;
in Australia, ACD Tridon Inc v Tridon Australia Pty Ltd [2002] NSWSC 896
(“Tridon”), Austin J paras 192-194, WDR Delaware Foster J para 147; in Hong Kong
Quiksilver, Harris J para 14. The Board observes a similar approach in the jurisprudence
of the Supreme Court of the United States: see, for example, Green Tree Financial
Corp-Alabama v Randolph (2000) 531 US 79, Rehnquist CJ at p 90. It is important in
cases which arise out of domestic legislative provisions implementing the New York
Convention to have regard to jurisprudence in other contracting states to promote legal
certainty in the jurisprudence relating to international arbitration.

29.  The Board therefore accepts Ting Chuan’s submission that effect should be given
to the arbitration agreement unless the agreement is contrary to the public policy of the
Islands or there is a rule of law or statutory provision which renders the matters within
the scope of the arbitration agreement incapable of resolution by arbitration.

8. The interpretation of section 4 of the FAAEA

30.  Section 4 of the FAAEA (para 16 above) implements article I1(3) of the New
York Convention which provides:

“The court of a Contracting State, when seized of an action in
a matter in respect of which the parties have made an
agreement within the meaning of this article, shall, at the
request of one of the parties, refer the parties to arbitration,
unless it finds that the said agreement is null and void,
inoperative or incapable of being performed.”

31.  Many countries which are contracting states to the New York Convention have
implemented provisions like section 4 of the FAAEA in accordance with their
obligations under the New York Convention. In Gol Linhas Aereas SA v
MatlinPatterson Global Opportunities Partners (Cayman) II LP [2022] UKPC 21 (“Gol
Linhas”) the Board, in a judgment delivered by Lord Hamblen and Lord Leggatt,
addressed the correct approach to the interpretation of the FAAEA. In para 21 of its
judgment the Board referred to the judgment of the UK Supreme Court in Enka Insaat
at para 126 in which it observed that more than 160 states had signed the New Y ork
Convention and stated:

“The essential aim of the Convention was to establish a single
uniform set of international legal standards for the recognition

and enforcement of arbitration agreements and awards. Its
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success is reflected in the fact that ... the New York
Convention has been implemented through national
legislation in virtually all contracting states.” (Citations
omitted)

The Board went on to observe (para 74) that the meaning of a Cayman Islands statute is
a question to be decided by applying the law of the Cayman Islands but that the
international origin of the provision necessitated a particular approach to its
interpretation. The Board stated (para 75):

“As with any statute which incorporates into domestic law the
text of an international treaty, the interpretation and
application of the statutory language must take account of its
origin in an international instrument intended to have an
international currency. That entails that, as Lord Macmillan
put it in Stag Line Ltd v Foscolo, Mango & Co Ltd [1932] AC
328, 350, in the interests of uniformity the words should not
be given a local interpretation controlled by what he called
‘domestic precedents of antecedent date’, but rather should be
construed ‘on broad principles of general acceptation’; see
also James Buchanan & Co Ltd v Babco Forwarding &
Shipping (UK) Ltd [1978] AC 141, 152 (Lord Wilberforce);
Fothergill v Monarch Airlines Ltd [1981] AC 251, 281-282
(Lord Diplock). This principle is just as relevant in
determining the scope of application of rules incorporating an
international convention as it is in interpreting their linguistic
meaning.”

It is appropriate therefore to consider the jurisprudence of several countries as guides to
the interpretation of section 4 of the FAAEA in so far as they have statutory provisions
which are worded in a similar way to the Cayman Islands provision.

32.  The Board has set out the relevant text of section 4 of the FAAEA in paragraph
16 above. Several questions of interpretation arise. They are (i) the meaning of “legal
proceedings” commenced by a party to an arbitration agreement, (ii) the meaning of any
“matter” which the parties have agreed to refer to arbitration, (iii) whether a stay of
legal proceedings can be a partial stay, and (iv) the meaning of “inoperative” in the
phrase “the court, unless satisfied that the arbitration agreement is ... inoperative... shall
make an order staying the proceedings”.

(a) The meaning of “legal proceedings”
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33. It was not contentious and the Board sees no reason to question that “legal
proceedings” in section 4 of the FAAEA can include a petition to wind up a company of
which the parties to an arbitration agreement are members. In Fulham (para 33) the
Court of Appeal of England and Wales treated as legal proceedings under section 9(1)
of the Arbitration Act 1996 a petition under section 994 of the Companies Act 2006
alleging that a company’s affairs had been conducted in a manner which was unfair to
the petitioner as one of its members. In Quiksilver, Harris J in the Court of First Instance
in Hong Kong dealt with a petition for the winding up of a solvent company on the just
and equitable ground. The relevant provision of the Arbitration Ordinance (differing
from those of the Cayman Islands and England and Wales) spoke of ““a court before
which an action is brought” having the power to refer the parties to the petition to an
arbitration. He observed that winding up proceedings were not an action and
distinguished the case of Fulham on that ground; but, as the parties did not dispute that
the court had a discretionary power to stay the petition, the difference in wording
between the Hong Kong provisions and the English provisions did not have a material
impact on the matter which he had to decide (paras 20-21).

(b) The meaning and ascertainment of “matter”

34. There is now considerable jurisprudence in several countries which casts light
on the meaning of a “matter” in domestic legislation implementing the New York
Convention.

35.  In Fulham Patten LJ, giving the leading judgment of the Court of Appeal of
England and Wales, treated as “matters” falling within the arbitration clause of the rules
of the Football Association Premier League Ltd (“the FAPL”) the allegation that there
had been unfair prejudice to Fulham Football Club (1987) Ltd (“the Club”) in the
conduct of the affairs of the FAPL and the remedies, which the Club sought, of an order
restraining the chairman of the FAPL from participating in future player transfer
negotiations and an order that he cease to be chairman of the FAPL. In para 33 Patten
LJ observed that it was common ground that an arbitrator could make the orders which
the Club sought. In substance, the subject matter of the Club’s petition under section
994 of the Companies Act 2006 was treated as a matter to be referred to arbitration and
the section 994 petition was stayed. The principal question which was in dispute in that
case was whether the matters were arbitrable; a similar question arises in this appeal
which the Board addresses below.

36.  In Lombard North Central plc v GATX Corporation [2012] EWHC 1067
(Comm); [2013] Bus LR 68 (“Lombard North Central”) Andrew Smith J in the High
Court of England and Wales addressed an application under section 9 of the Arbitration
Act 1996 for a stay of legal proceedings for arbitration. The arbitration agreement was
contained in an agreement for the financing of train vehicles which provided for the
establishment of a joint venture by the claimants and another company. The arbitration
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agreement covered disputes which arose relating to the joint venture. The claimants
sought declaratory relief in the High Court concerning the meaning of a clause in the
agreement which provided for the establishment of the joint venture. The defendants
applied for a stay of those proceedings. The case involved a dispute as to the scope of
the arbitration agreement, a subject with which the Board is not concerned in this
appeal, and the meaning of section 9 of the 1996 Act. In his judgment Andrew Smith J
focussed on the words “in respect of”” a matter rather than the word “matter” in section
9. What he said is nonetheless important with regard to the meaning of “matter” as his
statements on the subject in paras 13-17 of his judgment have been relied on in the
English cases which the Board discusses below.

37.  In his discussion in those paragraphs Andrew Smith J, first, recognised that
section 9 empowers the court to grant a stay of part of legal proceedings, where those
proceedings were in respect of a referred matter and other matters. He held that the
express words of section 9(1) permitted such a stay as they referred to a stay of the
proceedings “so far as they concern that matter”. Secondly, he stated that the court
determines whether the proceedings relate to a referred matter by having regard to the
nature of the claim or claims rather than relying only on the formulations in the claim
form and any pleadings. In so doing, the court should consider what questions will
foreseeably arise for determination in the proceedings, and whether they include, or
would foreseeably include, referred matters. Such foreseeable questions would, in the
Board’s view, include matters raised in defences yet to be pleaded. Thirdly, he held that
a party to an arbitration agreement is entitled to a stay unless he could have no real or
proper purpose for seeking the stay. Fourthly, the risk of proceedings both before the
courts and an arbitral tribunal is inherent in an arbitration agreement which refers only
certain disputes to arbitration. Referring to the speech of Lord Mustill in Channel
Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] AC 334, at 353, he stated
that that is the price of respecting the parties’ agreement and the risk that they are to be
taken to have chosen to take. Fifthly, he stated that a defendant would not necessarily be
entitled to stay the legal proceedings where the referred matter was peripheral to the
proceedings as a whole. The proceedings could be partly stayed to allow the referred
matter to be determined by arbitration while the proceedings could otherwise proceed.

38.  In Quiksilver the Court of First Instance in Hong Kong addressed an application
to stay or dismiss petitions by a shareholder to wind up two solvent joint venture
companies on the just and equitable ground. The shareholders of the companies had
entered into a detailed joint venture agreement which contained an arbitration clause
and a buy-sell procedure as a means of resolving disputes by enabling one party to buy
out the shares of the other. After difficulties had arisen in the buy-sell procedure,
Quiksilver Greater China Ltd presented the winding up petitions. The other shareholder,
Glorious Sun Overseas Co Ltd, invoked the arbitration agreement and sought a stay of
the winding up petitions pending the outcome of the arbitration. Before the judge, the
principal disputes between the parties were whether the winding up petitions amounted
to class actions and whether a shareholder had an inalienable right of access to the court

to seek the winding up of a company rather than any question of statutory interpretation
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as to what would amount to a “matter” to be sent to arbitration. Because, as mentioned
above, the Hong Kong legislation referred to an “action” rather than “legal proceedings’
the Hong Kong equivalent to section 4 of the FAAEA was not in play and the judge was
addressing a discretionary stay rather than a mandatory stay under the Hong Kong
legislation. Harris J recognised, and it was common ground between the parties, that an
arbitrator could not make a winding up order which affected third parties but he held
that the precise relief sought in the winding up petitions was not critical. He stated (para
22) that the correct approach is “to identify the substance of the dispute between the
parties and ask whether or not that dispute is covered by the arbitration agreement.”
Harris J analysed the substantive dispute between the parties to be the basis on which
the joint venture was to end, being either a buy-out by Glorious Sun or a winding up at
the instance of Quiksilver. That commercial dispute was arbitrable and, if Quiksilver
were to prevail in the arbitration, the stay of the winding up petitions could be lifted and
the court would not need to re-hear the substantive arguments, which would have been
determined in the arbitration.

b

39.  In Tomolugen the Court of Appeal of Singapore addressed an application under
section 6 of the International Arbitration Act (Cap 143A, 2002 Rev Ed) (“the IAA”) by
Lionsgate Holdings Pte Ltd (“Lionsgate”) for a mandatory stay for arbitration of court
proceedings raised by a minority shareholder, Silica Investors Ltd (“Silica”), under
section 216 of the Companies Act (Cap 50, 2006 Rev Ed) for relief for oppressive or
unfairly prejudicial conduct. The defendants in the court proceedings were the
company, the shareholders of the company, including Lionsgate, and the directors and
former directors of the company and related companies. Lionsgate, which was the
wholly owned subsidiary of Tomolugen Holdings Ltd, the majority shareholder in the
company, had sold shares in the company to Silica in a share sale agreement which
contained an arbitration clause. Lionsgate argued that part of the dispute in the court
action fell within the arbitration clause of the share sale agreement and to that extent the
legal proceedings should be the subject of a mandatory stay. It, and the other
defendants, sought a discretionary case management stay of the remainder of the legal
proceedings, pending the outcome of the arbitration. Much of the judgment of the Court
of Appeal, delivered by Sundaresh Menon CJ, concerned the question of arbitrability,
which the Board considers below in this appeal. But the judgment also contained an
important discussion of the concept of a “matter”.

40.  The Court of Appeal (paras 15-19) analysed the allegations made in the section
216 application under four broad categories (1) the share issuance allegation, (2) the
management participation allegation, (3) the guarantees allegation, and (4) the asset
exploitation allegation.

41. It will assist the understanding of the judgment if the Board quotes the relevant
provision (section 6) of the IAA which provides:
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“(1) Notwithstanding Article 8 of the Model Law, where any
party to an arbitration agreement to which this Act applies
institutes any proceedings in any court against any other party
to the agreement in respect of any matter which is the subject
of the agreement, any party to the agreement may, at any time
after appearance and before delivering any pleading or taking
any other step in the proceedings, apply to that court to stay
the proceedings so far as the proceedings relate to that
matter.

(2) The court to which an application has been made in
accordance with subsection (1) shall make an order, upon
such terms or conditions as it may think fit, staying the
proceedings so far as the proceedings relate to the matter,
unless it is satisfied that the arbitration agreement is null and
void, inoperative or incapable of being performed.” (Emphasis
added)

42.  Between paras 108 and 122 of the court’s judgment Sundaresh Menon CJ
addressed the question whether a “matter” should be interpreted broadly by identifying
the essential dispute or the main issue, as Silica urged, or more granularly, as Lionsgate
submitted. He stated (para 108) that establishing whether the dispute pertained to a
matter that is subject to the arbitration agreement involves two stages:

“(a) the court must first determine what the matter or matters
are in the court proceedings; and

(b) it must then ascertain whether the matter(s) fall within the
scope of the arbitration clause on its true construction.”

At the first stage, the court proceedings which are sought to be stayed may involve more
than a single matter. In addressing the differing submissions of the parties, Sundaresh
Menon CJ stated (para 113) that the starting point of the analysis was the language of
section 6 of the IAA. Section 6 of the IAA mandates a stay only “so far as” the court
proceedings relate to the matter or matters which are the subject of the arbitration
agreement. This, he stated, militates against taking “an excessively broad view of what
constitutes a ‘matter’ or treating it as a synonym for the court proceedings as a whole”.
He continued (para 113):

“In our judgment, when the court considers whether any
‘matter’ 1s covered by an arbitration clause, it should

undertake a practical and common-sense enquiry in relation to
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any reasonably substantial issue that is not merely
peripherally or tangentially connected to the dispute in the
court proceedings. The court should not characterise the
matter(s) in either an overly broad or an unduly narrow and
pedantic manner. In most cases, the matter would encompass
the claims made in the proceedings. But, that is not an
absolute or inflexible rule.” (Emphasis in the original)

43.  In support of this view Sundaresh Menon CJ then addressed jurisprudence from
Australia (Tridon), the British Virgin Islands (Ennio Zanotti v Interlog Finance Corp
Claim No BVIHCV 2009/0394 (8 February 2010)) and England (Lombard North
Central) before concluding at para 122:

“We therefore consider that a ‘matter’, for the purposes of s 6
of the IAA, should not be construed in either an overly broad
or an unduly narrow way. On the specific facts of this case,
each of the four categories of allegations made in the Suit
raises substantial issues that are neither peripheral nor
tangential to Silica Investors’ claim for relief under s 216 of
the Companies Act. We accordingly find that each category is
a separate ‘matter’ for the purposes of Lionsgate’s stay
application under s 6 of the [AA.”

44.  Thereafter, the court analysed the arbitration clause to determine which of the
categories of allegation (para 40 above) fell within the scope of the arbitration
agreement. It was not in dispute that the third and fourth categories did not, and the
court therefore focused on the first two categories. In each category the court examined
the substance of the controversy and concluded that the share issuance allegation was
not within the scope of the arbitration agreement but that the management participation
allegation was.

45.  In WDR Delaware Foster J in the Federal Court of Australia addressed an
application for a stay under section 7(2) of the International Arbitration Act 1974 and
article 8(1) of the UNCITRAL Model Law on International Commercial Arbitration
which has the force of law in Australia. Hydrox Ltd was a joint venture company. The
legal proceedings in question were for (i) a declaration that the affairs of Hydrox Ltd
had been conducted in a manner oppressive to, unfairly prejudicial to or unfairly
discriminatory against WDR, and (i1) an order for the winding up of Hydrox Ltd. It was
common ground that the disputes between the shareholders were within the scope of the
arbitration clause in the joint venture agreement. The principal dispute before Foster J
was whether some or all of the claims in the court proceedings were arbitrable and, if
so, whether the whole or only part of the court proceedings should be stayed.
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46.  The relevant statutory provisions were as follows. Section 7(2) of the
International Arbitration Act 1974 provided:

“Subject to this Part, where:

(a) proceedings instituted by a party to an arbitration
agreement to which this section applies against another party
to the agreement are pending in a court; and

(b) the proceedings involve the determination of a matter that,
in pursuance of the agreement, is capable of settlement by
arbitration;

on the application of a party to the agreement, the court shall,
by order, upon such conditions (if any) as it thinks fit, stay the
proceedings or so much of the proceedings as involves the
determination of that matter, as the case may be, and refer the
parties to arbitration in respect of that matter.” (Emphasis
added)

Article 8(1) of the Model Law provides:

“A court before which an action is brought in a matter which
is the subject of an arbitration agreement shall, if a party so
requests not later than when submitting his first statement on
the substance of the dispute, refer the parties to arbitration
unless it finds that the agreement is null and void, inoperative
or incapable of being performed.”

47.  Foster J set out his analysis of how the court identifies the matters which are the
subject of the legal proceedings between paras 102 and 123 of his judgment. In
summary, he reasoned: (i) that the nature and extent of the matters are ordinarily to be
ascertained from the pleadings and from the underlying subject matter upon which the
pleadings, including any defence, are based; the task is to ascertain the substantive
questions in dispute, (ii) multiple matters may exist within the one court proceeding;
(ii1) a matter is something more than a mere issue or question that might fall for decision
in the court proceedings or in the arbitral proceedings, (iv) a matter may or may not
comprise the whole subject matter of any given proceeding, and (v) the court must first
identify the matter or matters to be determined in the court proceeding before asking
whether those matters fall within the scope of the arbitration agreement, and, if so,
whether they are arbitrable.
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48.  In support of his third proposition, that a matter is something more than a mere
issue or question which might fall for determination in proceedings, Foster J cited the
judgment of the High Court of Australia in Tanning Research Laboratories Inc v
O’Brien (1990) 169 CLR 332 (“Tanning”’). That case was concerned principally with
section 7(2) and (4) of the Arbitration (Foreign Awards and Agreements) Act 1974
(renamed in 1989 the International Arbitration Act 1974, as considered in WDR
Delaware) and the question whether a liquidator was a person “claiming through” the
company in liquidation, which was a party to an arbitration agreement, and therefore
entitled to a stay of legal proceedings for arbitration. The High Court held that the
liquidator, who had rejected a creditor’s proof of debt for goods allegedly sold under a
licence agreement which contained an arbitration clause, was a person claiming through
the company under section 7(4) and was entitled to a stay under section 7(2). Deane and
Gaudron JJ in a joint dissenting judgment discussed the meaning of the word “matter”
in section 7(2) at pp 351-352. They observed that “matter” was not defined in the 1974
Act but that, in any context, it was “a word of wide import” and stated:

“In the context of s. 7(2), the expression ‘matter ... capable of
settlement by arbitration’ may, but does not necessarily, mean
the whole matter in controversy in the court proceedings. So
too, it may, but does not necessarily encompass all the claims
within the scope of the controversy in the court proceedings.
Even so, the expression ‘matter ... capable of settlement by
arbitration’ indicates something more than a mere issue which
might fall for decision in the court proceedings or might fall
for decision in arbitral proceedings if they were instituted. ...
It requires that there be some subject matter, some right or
liability in controversy which, if not co-extensive with the
subject matter in controversy in the court proceedings, is at
least susceptible of settlement as a discrete controversy.”

Deane and Gaudron JJ went on (p 353) to reject the argument that section 7(2) did not
apply to proof of debt proceedings, stating that the operation of the section is not
confined to proceedings in which the parties seek the same relief as might be sought in
arbitration proceedings.

49.  In Sodzawiczny v Ruhan [2018] EWHC 1908 (Comm); [2018] Bus LR 2419
(“Sodzawiczny) Popplewell J in the High Court of England and Wales addressed an
application for a stay of legal proceedings under section 9 of the Arbitration Act 1996
which refers to proceedings having been brought “in respect of a matter which ... is to
be referred to arbitration.” The basis on which the defendants sought a stay of
proceedings was that their defence to legal proceedings against them fell within the
scope of the parties’ arbitration agreement. The claimant opposed the stay, arguing that
section 9 was not engaged if the claim itself did not fall within the arbitration
agreement.
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50.  Popplewell J recorded that it was common ground that section 9 of the 1996 Act
allowed a stay for arbitration of one or more matters within the legal proceedings while
leaving other matters to be pursued in court. It was also common ground that there were
two stages in the court’s inquiry under section 9: first the court must determine what the
matter or matters are in respect of which the court proceedings have been brought; and,
secondly, the court must then determine in respect of each such matter whether it falls
within the scope of the arbitration agreement (paras 35-36).

51.  The material difference between the parties was as to the meaning of “matter”.
The claimant’s counsel submitted that “matter” in section 9 was to be equated with a
claim or cause of action and the fact that a defence is raised which falls within an
arbitration agreement does not engage section 9. The defendants’ counsel argued that
“matter” meant an issue and that the court had to search for issues which were the
subject matter of the arbitration agreement. Popplewell J referred to various authorities,
including Lombard North Central and Tomolugen. He observed that the thing which
parties referred to arbitration was a dispute or difference, words which were in this
context synonymous. A dispute could be constituted in general terms, or it might be
well defined before legal proceedings were commenced. A cause of action might
involve several issues and sub-issues, some of which might be arbitrable and some not,
and a commercial action often might involve several causes of action. Defences to a
claim might involve a completely different set of facts and legal principles from those
involved in the claim itself.

52.  Popplewell J rejected the claimant’s argument that section 9 was not concerned
with a defence but only with a claim. He set out in para 43 what he considered to be the
principled approach to what constitutes a “matter”. He stated:

“The court should treat as a ‘matter’ in respect of which the
proceedings are brought any issue which is capable of
constituting a dispute or difference which may fall within the
scope of an arbitration agreement.”

53. He continued his analysis in that paragraph by stating, secondly, that where the
issues had not been fully identified in the legal proceedings by the time the court
addressed the application for a stay, the court should seek to identify the issues which it
was reasonably foreseeable might arise. He stated, thirdly, that the court should stay the
proceedings to the extent of any issue which falls within the scope of an arbitration
agreement. The search, he said, “is not for the main issue or issues, or what are the most
substantial issues, but for any and all issues which may be the subject matter of an
arbitration agreement”. This applied to any dispute with which the court proceedings
were, or would foreseeably be, concerned. Fourthly, section 9 was concerned with
substance and not form, and the court should look at the nature and substance of the
claim and the issues to which it gave rise and not simply the formulation in the
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pleadings. The same approach should be adopted to identified or foreseeable defences.
In para 44 of his judgment Popplewell J recognised that this approach could lead to a
fragmentation of proceedings but opined that this was the result of the sanctity of the
parties’ arbitration contract and the requirement in section 9 that the court uphold the
parties’ bargain. The risk of fragmentation could be reduced either by an expansive
construction of the arbitration agreement or by the court’s use of its case management
powers to stay proceedings in so far as they fall outside the scope of the arbitration
agreement.

54. In Republic of Mozambique (acting through its Attorney General) v Credit
Suisse International [2021] EWCA Civ 329; [2022] 1 All ER Comm 235
(“Mozambique”) the Court of Appeal of England and Wales addressed the meaning of
“matter” in section 9 of the 1996 Act. Carr LJ, in a judgment with which Singh and
Henderson LJJ agreed, stated:

“63. A ‘matter’ is not the same as a cause of action; it includes
any issue capable of constituting a dispute under the relevant
arbitration agreement. And a mandatory stay under s. 9(4) can
be applied pro tanto (as reflected in the words ‘so far as they
concern that matter’ in s. 9(1)).

64. There are two stages of inquiry for a court (although there
may be overlapping considerations): first, to identify the
‘matters’ in respect of which the proceedings are brought;
secondly, to assess whether those matters are ‘matters’ which
the parties have agreed are ‘to be referred to arbitration’. That
is to be resolved by reference to the scope of the relevant
arbitration agreement properly construed in context....”

55. Carr LJ then stated that the relevant principles were summarised in the judgment
of Popplewell J in paras 43 and 44 of his judgment in Sodzawiczny and quoted in full
those paragraphs, which the Board has summarised in paras 52 and 53 above. She stated
(para 66) that the position identified by Popplewell J was consistent with and followed
the earlier decision of the Singapore Court of Appeal in Tomolugen which the Board has
discussed in paras 39-44 above. Carr LJ summarised the position under the title
“Discussion and analysis” at paras 70-72 of her judgment stating:

“70. It 1s trite law that an arbitration agreement is a
contractual agreement to which statute dictates that mandatory
effect must be given in so far as it applies: Sodzawiczny at
para 44. The application of s. 9 can give rise to particular
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difficulties both as a matter of analysis and procedure, but the
sanctity of the parties’ agreement takes priority.

71. Thus, whether or not there is futility in practical terms of
any stay is immaterial. Equally, the fact that there may be (on
the facts of this case particularly acute) unwelcome case
management complications if all or parts of claims are stayed
is irrelevant. These are complexities which flow from s. 9 and
ones which will often arise in multi-party, multi-issue
litigation such as this.

72. 1 also accept that there is a two-stage test (although the
considerations that arise may overlap and it may be
convenient to consider the questions together): first to identify
the matter and secondly to decide if that matter is one that the
parties have agreed can only be arbitrated. Further, the court
looks to substance and not form, adopting a practical and
common-sense approach. It should guard against placing
undue weight on what may be nuanced emphases or artificial
characterisations adopted for tactical or other purposes. This is
of course not to say that the parties’ pleaded position is to be
ignored, but rather to emphasise that the search is for the
reality of the dispute.”

56.  The Supreme Court of the United Kingdom has reviewed the decision of the
Court of Appeal in Mozambique in a judgment handed down on the same day as this
judgment is promulgated. The approach of that court to the question of what is a
“matter” and how the court ascertains what is a “matter” is consistent with the approach
which the Board adopts on this appeal in the following paragraphs.

57.  From this brief review of international authorities the Board considers that there
is now a general consensus among leading arbitration jurisdictions in the common law
world that the domestic courts of countries that are signatories of the New York
Convention respect and give priority to the autonomy of the parties to arbitration
agreements. The statutory provisions of those countries provide for a mandatory stay of
legal proceedings at the request of a party to an arbitration agreement when a matter in
those proceedings is referrable to arbitration. There is also a broad consensus on how to
approach the determination of matters which must be referred to arbitration.

58.  The court in considering such an application adopts a two-stage process. First,
the court must determine what the matters are which the parties have raised or
foreseeably will raise in the court proceedings, and, secondly, the court must determine

Page 24



in relation to each such matter whether it falls within the scope of the arbitration
agreement. (See Tomolugen, para 42 above; WDR Delaware, para 47 above and
Sodzawiczny, para 50 above).

59.  The court must ascertain the substance of the dispute or disputes between the
parties. This involves looking at the claimant’s pleadings but not being overly respectful
to the formulations in those pleadings which may be aimed at avoiding a reference to
arbitration. It involves also a consideration of the defences, if any, which may be
skeletal as the defendant seeks a reference to arbitration, and the court should also take
into account all reasonably foreseeable defences to the claim or part of the claim. (See
Lombard North Central, para 37 above; Quiksilver, para 38 above, Tomolugen, para 42
above, WDR Delaware, para 47 above; and Sodzawiczny, para 53 above).

60.  Secondly, while article II(3) of the New York Convention, which requires that
the court refer a matter to arbitration, is silent as to the stay of the court proceedings,
legislation implementing this provision of the New York Convention has generally
made express provision for a stay pro tanto. Examples include section 9 of the
Arbitration Act 1996 in England and Wales, section 10 of the Arbitration (Scotland) Act
2010 in Scotland, section 7 of the International Arbitration Act 1974 in Australia, and
section 6 of the IAA in Singapore. In the Cayman Islands section 4 of the FAAEA
speaks of “staying the proceedings” and makes no reference to the possibility of a stay
pro tanto. Nonetheless, the context is a domestic statute implementing an international
convention, in which broad and generally accepted principles should be adopted in
interpreting such a statute: see Go/ Linhas which the Board discussed in para 31 above.
In Bennion, Bailey and Norbury on Statutory Interpretation (8" ed. 2020) the authors
state at section 9.3: “Unless the contrary intention appears, the legislature is presumed
to intend an enactment to be read in light of the principle that the greater includes the
less.” This principle is derived from Roman law (“non debet cui plus licet, quod minus
est non licere”: Corpus Juris Civilis, Digest 17.21 (Ulpian)). In the Board’s view in this
context the greater includes the lesser. Counsel did not argue otherwise in this appeal.
Accordingly, the Board considers that section 4 of the FAAEA allows a pro tanto stay
of legal proceedings.

61.  Thirdly, in the Board’s view, a “matter” is a substantial issue that is legally
relevant to a claim or a defence, or foreseeable defence, in the legal proceedings, and is
susceptible to be determined by an arbitrator as a discrete dispute. If the “matter” is not
an essential element of the claim or of a relevant defence, it is not a matter in respect of
which the legal proceedings are brought. The Board agrees with the statement of
Sundaresh Menon CJ in para 113 of Tomolugen that a “matter” requiring a stay does not
extend to an issue that is peripheral or tangential to the subject matter of the legal
proceedings. The Board agrees with Foster J’s third proposition in WDR Delaware that
a “matter” is something more than a mere issue or question that might fall for decision
in the court proceedings or in the arbitral proceedings.
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62. A focus on the substantial nature and relevance of a referred matter to the legal
proceedings is consistent with international jurisprudence, including Lombard North
Central, Quiksilver, and Tomolugen. It is also consistent with the Australian
jurisprudence in Tanning and WDR Delaware. In those cases, the judicial formulation
was influenced by the statutory wording of section 7(2) of the International Arbitration
Act 1974 which refers to a matter “capable of settlement by arbitration”. But there is no
material difference between that formulation and the other judicial formulae as a stay of
legal proceedings should be granted only in respect of a dispute which falls within an
arbitration agreement and is capable of settlement by arbitration.

63.  The judgment of Popplewell J in Sodzawiczny is in part consistent with this
approach but the passages in his summary of the law in para 43 of his judgment which
suggest that a “matter” is any issue which is capable of constituting a dispute or
difference within the scope of an arbitration agreement cannot be accepted without
qualification in the light of the wider case law discussed above. Popplewell J referred to
Lombard North Central and Tomolugen as the background to his analysis. Those
judgments contain further qualifications which are not expressly articulated in his
summary, although he may have taken them as read. In para 43 he spoke of a “matter”
as “any issue which is capable of constituting a dispute or difference” within the scope
of the arbitration agreement and as covering “all issues which may be the subject of the
arbitration agreement”. These formulae expressly draw on the judgment of Andrew
Smith J in Lombard North Central. But no mention is made of Andrew Smith J’s
concern about the abusive application for a stay which the Board discusses in para 64
below nor of his recognition that peripheral matters may not merit a stay of the legal
proceedings. The emphasis in Tomolugen on the evaluation of the matter as being of
reasonable substance and not peripheral to the legal proceedings is not reflected in the
relevant paragraph of the Sodzawiczny judgment.

64.  No judicial formula encapsulating the meaning of “matter” should be treated as if
it were a statutory text. A court facing an application for a stay under section 4 of the
FAAEA should approach the question in a practical and common-sense way. The court
must respect the agreement of the parties to arbitrate their disputes. An agreement to
arbitrate a dispute is an agreement not to resolve that dispute in court proceedings. Thus,
any substantial matter in the legal proceedings, which is relevant to the claim or
foreseeable defence, and which is within the scope of the arbitration agreement, will
give rise to a mandatory stay of the legal proceedings pro tanto on the application of one
of the parties. There is considerable authority to support the view that the procedural
complexity caused by a reference to arbitration does not of itself render a matter non-
arbitrable: see, for example, Wealands, Mance LJ para 26, Fulham, Patten LJ para 25,
Tomolugen, Sundaresh Menon CJ para 105. That does not mean that procedural
complexity is irrelevant in all circumstances because the court, when addressing an
application to stay legal proceedings to enable the determination of a dispute by
arbitration, should be careful to prevent an abuse of process. The Board agrees with
Andrew Smith J in Lombard North Central (para 37 above) that the court could refuse

an otherwise mandatory stay if the applicant has no real or proper purpose for seeking
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the stay. That could include not only an application for a stay in relation to issues that
were peripheral to the legal proceedings but also an application that amounted to an
abuse of process. In this regard the Board respectfully disagrees with the statement of
the Court of Appeal in England and Wales in para 71 of the judgment in Mozambique
(para 55 above) that the practical futility of a stay will in all circumstances be irrelevant.
There may be circumstances in which a party seeks a stay for an improper purpose and
it would be contrary to justice if the court could not act to prevent an abuse of process.
For example, if matters (1) and (2) were referred to arbitration and an arbitral tribunal
were to determine those matters in FMCH’s favour and FMCH acted promptly to
remove a stay on the legal proceedings before the Grand Court, the court would be
entitled to look with some care at any application for a stay for a further arbitration.

65. Fourthly, the exercise involving a judicial evaluation of the substance and
relevance of the “matter” entails a matter of judgment and the application of common
sense. It is not a mechanistic exercise. It is not sufficient merely to identify that an issue
is capable of constituting a dispute or difference within the scope of an arbitration
agreement without carrying out an evaluation of whether the issue is reasonably
substantial and whether it is relevant to the outcome of the legal proceedings of which a
party seeks a stay. In so far as the summary of the law in para 43 of Sodzawiczny
suggests otherwise, it is in error.

66.  The approach to the word “matter” in section 4 of the FAAEA set out in paras
59-65 above may involve the fragmentation of the parties’ disputes with some matters
being determined by an arbitral panel and other matters being resolved by the court.
Such fragmentation may on occasion be inconvenient to one or more of the parties to
the court proceedings. Rational businesspeople may as a general rule prefer that their
disputes are determined in the same forum: see Lord Hoffmann in Fiona Trust &
Holding Corpn v Privalov [2007] UKHL 40; [2007] Bus LR 1719 (“Fiona Trust”),
paras 5-8. An arbitration agreement may be interpreted generously to achieve that end if
the court can ascertain that as the parties’ commercial purpose and the wording of the
agreement can bear that meaning. But, where, on a proper interpretation of the
arbitration agreement, the parties have contracted to refer to arbitration disputes which
do not extend to all the matters raised in the legal proceedings, giving effect to the
parties’ contract will involve fragmentation of the disputes. The disadvantages caused
by such fragmentation can be mitigated by effective case management by both the court
and the arbitral panel.

67. In the light of the case law discussed above, the Board considers that the obiter
comments of Carswell LCJ in the Northern Ireland Court of Appeal in In re Wine Inns
Ltd [2000] NIJB 343, 358-359, should not be followed. He stated that the just and
equitable winding up petition or the application for relief against the conduct of the
management of a company in an unfairly prejudicial manner in that case, which related
to allegations of the breakdown of trust and confidence in a quasi-partnership, each
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raised an indivisible issue and not a series of discrete disputes or matters. That is not
consistent with the case law which the Board has discussed above.

68.  As discussed below, the meaning of “matter” is relevant to the question of
whether an arbitration agreement is operative. The Board now turns to that question.

(¢) The meaning of “the arbitration agreement is ... inoperative”

69.  As set out in para 30 above, article II(3) of the New York Convention, which is
enacted in domestic law by section 4 of the FAAEA, provides exceptions to the
obligation of a court of a contracting state to refer a matter to arbitration if the
arbitration agreement is “null and void, inoperative or incapable of being performed.”
Section 4 uses the same words in defining the exceptions. In this case, the questions
whether the subject matter of the dispute between the parties is indivisible or whether
the remedies sought are arbitrable would not, in the Board’s view, fall within the
exception that the agreement was null and void or the exception that that agreement was
incapable of being performed. The Board is concerned with the exception that the
agreement is inoperative. The essence of the dispute between the parties on this appeal
turns on this question. It is whether the arbitration agreement is inoperative or, in other
words, the matters at issue between the parties are incapable of being settled by
arbitration or the remedies sought are unavailable to an arbitral tribunal.

70.  On the authorities there are two broad circumstances in which an arbitration
agreement may be inoperative. The first is where certain types of dispute are excluded
by statute or public policy from determination by an arbitral tribunal. The second is
where the award of certain remedies is beyond the jurisdiction which the parties can
confer through their agreement on an arbitral tribunal. The Board refers to the first type
as ““subject matter non-arbitrability” and to the second as “remedial non-arbitrability”.

71.  Subject matter non-arbitrability can arise where the state intervenes by statute to
preserve a right of access to the courts. Examples of such in English law in the field of
employment and discrimination can be found in section 203 of the Employment Rights
Act 1996 and section 144(1) of the Equality Act 2010, which, subject to specified
exceptions, prevent parties by agreement from contracting out of an employee’s right to
have access to an employment tribunal, or in the latter Act the courts. Subject matter
non-arbitrability may also arise as a result of public policy considerations. In the
Singaporean case of Larsen Oil and Gas Pte Ltd v Petropod Ltd [2011] 3 SLR 414,
(“Larsen”) V K Rajah JA, delivering the judgment of the Singapore Court of Appeal, at
para 44 recognised two grounds for excluding from arbitration a dispute which fell
within the scope of an arbitration agreement. The first was where the legislature had
precluded the use of arbitration to determine the particular type of dispute and the
second was where “there is an inherent conflict between arbitration and the public
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policy considerations involved in that particular type of dispute”. Larsen was concerned
with claims by the liquidator of an insolvent company for the avoidance of unfair
preferences and payments made with an intention to defraud a creditor which arose only
on the onset of insolvency and could be pursued by the liquidator of the insolvent
company for the benefit of the company’s creditors. The court refused the application
by Larsen, the recipient of the alleged preference, to stay the legal proceedings for
arbitration of the dispute on grounds of public policy, namely that it would affect the
substantive rights of the company’s creditors and undermine the policy aims of the
insolvency regime.

72.  The underlying concept of subject-matter non-arbitrability is that there are
certain matters which in the public interest should be reserved to the courts or other
public tribunals for determination. But there is no agreement internationally as to the
kinds of subject matter or dispute which fall within subject matter non-arbitrability. In
the 2001 Companion Volume to their book on Commercial Arbitration Lord Mustill and
Stewart Boyd stated (p 71):

“Since different states have their own traditions and precepts,
differing radically from state to state, on matters of politics,
economics, morality and the like, it is not surprising that
equally radical divergences can be found when each state
identifies the matters which are regarded as too important to
be left to private dispute resolution.”

73. A similar statement can be found in Born, International Commercial
Arbitration, 3" ed (2021) Vol I, p 1029, para 6.01 in which the author states:

“Although the better view is that the [New York] Convention
imposes international limits on Contracting States’
applications of the nonarbitrability doctrine... the types of
claims that are nonarbitrable differ from nation to nation.
Among other things, typical examples of nonarbitrable
subjects in different jurisdictions include selected categories
of disputes involving criminal matters; domestic relations and
succession; bankruptcy; trade sanctions; certain competition
claims; consumer claims; labor or employment grievances;
and certain intellectual property matters. Over the past several
decades, the scope of the non-arbitrability doctrine has
materially diminished in most developed jurisdictions.

As these examples suggest, the types of disputes which are
nonarbitrable nonetheless almost always arise from a common
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set of considerations. The nonarbitrability doctrine rests on the
notion that some matters so pervasively involve either ‘public’
rights and concerns, or interests of third parties, that
agreements to resolve such disputes by ‘private’ arbitration
should not be given effect.” (Footnotes omitted)

74. It would be wrong, however, to overstate the differences of approach in the
commercial sphere between jurisdictions which share the same common law heritage. In
the Board’s view, the jurisprudence of the courts of other common law jurisdictions in
this sphere can provide the generally accepted principles for the commercial law of the
Cayman Islands. It is also relevant to bear in mind, when considering these
commentaries, the relatively granular meaning of “matter” in the FAAEA, which the
Board discussed in paras 61-63 above, when addressing the question whether a matter is
excluded from arbitral determination by subject matter non-arbitrability.

75.  The second circumstance in which an arbitration agreement may be inoperative,
ie where there is remedial non-arbitrability, is concerned with the circumstance in which
the parties have the power to refer matters to arbitration but cannot confer on the arbitral
tribunal the power to give certain remedies. In the common law world there appears to
be a general consensus that an arbitration agreement cannot confer on an arbitral
tribunal the power to make an order to wind up a registered company on the application
of a creditor where the company is insolvent and there is strong authority in support of
such an exclusion when the application is by a contributory where the company is
solvent. This is because the power to wind up a company lies within the exclusive
jurisdiction of the courts, which alone have the discretion as to whether to make such an
order. See in English law, Fulham at paras 76 and 83, in Hong Kong, Quiksilver para
14, in Singapore, Tomolugen para 83 (in relation to a creditor’s application), in
Australia, WDR Delaware para 26. In Quiksilver and WDR Delaware the inability of an
arbitral tribunal to make a winding up order was common ground; it is also common
ground between the parties on this appeal.

76.  There is a general consensus that an arbitral tribunal has the power to grant inter
partes remedies, such as ordering a share buy-out in proceedings for relief for unfairly
prejudicial conduct in the management of a company under section 994 of the
Companies Act 2006 in the United Kingdom and similar legislation in other
jurisdictions. See Fulham, Patten LJ at paras 77-78, Longmore LJ at paras 96 and 99;
Tomolugen, Sundaresh Menon CJ at paras 88-89 and 103; WDR Delaware, Foster J at
para 147 quoting para 194 of Tridon. Although the court is given the power by statute to
make such orders, an arbitral tribunal may also grant such a remedy because third
parties, who are not involved in the dispute, do not have a legal interest in the dispute
and there is no public element in a dispute of that nature.
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77.  Similarly, in an application to wind up a company on the just and equitable
ground there may be matters in dispute between the parties, such as allegations of
breaches of a shareholders’ agreement, which can be referred to an arbitral tribunal for a
determination, which is binding on the parties, notwithstanding that only a court can
make a winding up order: Fulham, Patten LJ at para 76; Quiksilver, Harris J at paras 14,
21-22; Tomolugen, Sundaresh Menon CJ at paras 96-103; WDR Delaware, Foster J at
paras 161-164. The researches by the appellants’ counsel demonstrate that a similar
approach can be found in case law in Quebec, Canada (Capital JPEG Inc v Corporation
Zone B4 Ltd [2019] QCCS 2986) in relation to mediation, Cyprus (In re Kissonerga
Development Co Ltd (Application no 7/20) (unreported) 9 July 2020 which was an
interim decision, Jersey (Consolidated Resources Armenia v Global Gold Consolidated
Resources Ltd [2015] JCA 061 (“Consolidated Resources”), and Zambia (Vedanta
Resources Holdings Ltd v ZCCM Investment Holdings plc [2020] ZMCA 104). See also
in Hong Kong China Europe International Business School v Chengwei Evergreen
Capital LP [2021] HKCFI 3513 (“China Europe’). Counsel did not address these cases
in any detail, but they are consistent with the main cases which the Board has discussed
above and support a conclusion that there is substantial agreement among common law
jurisdictions as to the correct approach.

78.  In WDR Delaware Foster J summarised his conclusion on this matter at para 164:

“With the exception of that part of the present proceeding
which involves the Court forming an opinion as to whether
the plaintiffs are entitled to a winding up order, the questions
of fact and law which mark out the substantive controversy
between the parties in this proceeding are all matters which
are capable of resolution by arbitration. Any award or awards
which determine those matters will be taken into account
when the Court comes to consider whether a winding up order
should be made. If, at the end of the arbitral process, the
award or awards do not address satisfactorily or
comprehensively all of the grounds relied upon by the
plaintiffs in support of their claims for relief made in the
present proceeding, then it will be open to them to supplement
or explain the terms of the relevant award or awards by
evidence. The process by which that would be done is the
everyday process of applying the law of evidence.”

The Board agrees as a general rule with this approach to discrete matters which involve
inter partes disputes in the context of a winding up application. Matters, such as whether
one party has breached its obligations under a shareholders’ agreement or whether
equitable rights arising out of the relationship between the parties have been flouted, are
arbitrable in the context of an application to wind up a company on the just and
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equitable ground and the arbitration agreement is not inoperative because the arbitral
tribunal cannot make a winding up order.

9. The application of the FAAEA to the facts of this case

79.  The first matter which the Board must address is the interpretation of the
Companies Act. As stated in para 14 above, section 92 of that Act sets out the grounds
on which the court may wind up a company including the ground which is relevant in
this appeal, ie that the court is of the opinion that it is just and equitable that the
company should be wound up. Section 95 of that Act sets out the powers of the court,
which include the power to make a winding up order or on a contributory’s petition on
the just and equitable ground, an alternative order providing, among other things, for the
purchase of the shares of any members of the company by other members of the
company.

80.  The Board agrees with Moses JA that the court’s consideration under section 92
of the Act whether it is just and equitable that the company should be wound up is a
threshold question which is to be answered before a petitioner can get access to any of
the remedies available under section 95. That is clear from a straightforward reading of
the wording of the Act. The Board also accepts, as Moses JA held, that the court has
exclusive jurisdiction to make a winding up order. A winding up order is an order in
rem which only a court can make. It is beyond the jurisdiction of an arbitral tribunal as
parties cannot confer such a power on an arbitral tribunal by private agreement. An
arbitral agreement that purported to confer such a power would be inoperative to that
extent.

81.  Further, in deciding whether to make a winding up order on the just and equitable
ground, the court conducts a wide-ranging enquiry into and evaluation of the facts. The
court takes the decision whether it is just and equitable to wind up a company with
regard to all the relevant circumstances at the date of the hearing: Lau v Chu [2020]
UKPC 24; [2020] 1 WLR 4656 (“Lau v Chu”), para 43 per Lord Briggs, giving the
judgment of the Board. A decision by an arbitral tribunal on whether it was just and
equitable to wind up the company by reference to the circumstances which existed on an
earlier date could not determine the issue which the court has to consider. Such a
decision would be an ineffective legal judgment. The Board therefore respectfully
disagrees with the obiter suggestion by Patten LJ in Fulham at para 83 (and its
endorsement by Sundaresh Menon CJ in Tomolugen at para 100) that an arbitrator could
make a ruling on whether it would be appropriate for a complainant to initiate winding
up proceedings or be limited to some lesser remedy. A ruling by an arbitral tribunal that
it was of the view that it was just and equitable that a company be wound up would be
ineffective; it could not bind the parties in a hearing before the court and, given the
interests of third parties in a possible winding up of the company, it could not bind the
court. In deciding on the appropriate remedy under section 95 the court takes into
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account the interests of third parties, including the company’s directors and employees,
and businesses which have dealings with the company, who will be affected if a
winding up order is made. See, by way of analogy, Fulham para 46; In re Neath Rugby
Ltd [2009] EWCA Civ 291, [2010] BCC 597, para 84; and In re Asia Television Ltd
[2015] 1 HKLRD 607, paras 55-58.

82.  The parties were therefore correct in their agreement that an arbitral tribunal does
not have the power to decide the fifth matter listed in para 23 above, ie whether a
winding up order should be made and whether the persons identified by FMCH should
be appointed joint liquidators of the Company. Further, for the reasons set out above,
the Board agrees with Mr Thomas Lowe, counsel for FMCH, that an arbitral tribunal
does not have power to make a ruling on matters (3) and (4), ie whether it is just and
equitable that the company should be wound up or whether the remedy of a share buy-
out should be granted under section 95 of the Companies Act.

83. That leaves the first and second matters set out in para 23 above. The first is
whether FMCH has lost trust and confidence in Ting Chuan and in the conduct and
management of the Company’s affairs. FMCH allege that Ting Chuan caused, permitted
or procured the majority directors, whom it appointed, to act in breach of their duties to
the Company and to engage in misconduct in the management of the Company’s affairs.
The second is whether the fundamental relationship between FMCH and Ting Chuan
has irretrievably broken down as a result of Ting Chuan’s having acted contrary to the
understanding between the parties as to how the business of the Company would be
operated. Those two matters raise questions of mixed fact and law.

84.  Moses JA further reasoned that, as the majority directors and the Company were
not parties to the SHA and to the arbitration agreement which it contained, and as the
allegations made against Ting Chuan could not be separated from the threshold issue of
whether the court was of the opinion that it was just and equitable that the Company be
wound up, the arbitration agreement was inoperative. His conclusion has been
summarised in a first instance decision of the High Court of England and Wales in these
terms:

“Where ... a necessary precursor to any form of relief is a
decision by the court that it would be just and equitable to
wind up the company, then bifurcation will not be possible.”

See Riverrock Securities Ltd v International Bank of St Petersburg [2020] EWHC 2483
(Comm); [2021] 2 All ER (Comm) 1121, para 68 per Foxton J. See also NDK Ltd v
HUO Holding Ltd [2022] EWHC 1682 (Comm); [2022] Bus LR 761, para 64 in which
Foxton J recorded the proposition from Riverrock as common ground between the
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parties. The issue before the Board in relation to matters (1) and (2) is whether that
statement is correct.

85.  Mr Lowe advanced several submissions as to why the Court of Appeal had
decided this case correctly. On the question of statutory interpretation, he argued that
the Companies Act made it clear that no private arbitral tribunal could make the critical
decision whether it is just and equitable to wind up the Company. The Board agrees for
the reasons discussed above but that argument goes only to matters (3) and (4).

86.  Mr Lowe can derive no support from the judgment of the Court of Appeal of
England and Wales in Salford Estates (No 2) Ltd v Altomart Ltd (No 2) [2014] EWCA
Civ 1575; [2015] Ch 589 (“Salford Estates”). That case concerned a winding up petition
on the ground that the company was unable to pay its debts under section 122(1)(f) of
the Insolvency Act 1986. The petitioner cited several debts in its petition as evidence of
the company’s inability to pay its debts, only some of which arose out of the transaction
to which the arbitration agreement applied. Sir Terence Etherton C opined that in those
circumstances there was no basis for a mandatory stay of the winding up proceedings
under section 9 of the Arbitration Act 1996 (para 34). He then expressed the view (para
35) that it seemed ‘“‘highly improbable” that Parliament intended section 9 of the 1996
Act to confer on a debtor the right to a non-discretionary order “striking at the heart of
the jurisdiction and discretionary power of the court to wind up companies in the public
interest where companies are not able to pay their debts”. In the Board’s view, whether
or not this view is correct, it has no bearing on a petition in which a member of a
company seeks a winding up order on the just and equitable ground.

87. Mr Lowe also advanced an argument that the Cayman Islands was unique
among Commonwealth countries in not introducing either a remedy for oppression,
such as the former section 210 of the Companies Act 1948 in the United Kingdom, or a
remedy for unfairly prejudicial conduct in the management of the company, such as that
which has been available in the United Kingdom since 1980 and is now contained in
sections 994-996 of the Companies Act 2006, which was separate from an application to
wind up the company. He inferred from the legislature’s decision not to introduce such
remedies as separate proceedings from a winding up petition that the legislature had
evinced an intention that disputes between shareholders concerning the conduct of the
management of Cayman Islands companies were to be conducted in open court in the
public interest. He pointed out that the Cayman Islands is a very significant jurisdiction
for the incorporation of companies which operate in other jurisdictions or
internationally and that there was a public interest in maintaining the confidence of
incorporators in the competence of the Cayman Islands courts in resolving shareholder
disputes. He submitted that, while the Cayman Islands had ambitions to host
international arbitrations, it was not a significant centre for such proceedings in contrast
to its role as one of the largest offshore incorporation centres. The problems with this
argument are, first, that neither party produced or suggested that there were any pre-
legislative materials which explained why the Cayman Islands legislature had not
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introduced free-standing remedies for oppression and unfair prejudice. The submission
therefore is simply speculation. Secondly, in any event, on the basis that matters (3)-(5)
are to be determined exclusively by the courts, there will be court proceedings in public
in which the critical decisions are made and the factual basis on which those decisions
are made will be manifest. The Board is not persuaded that there is a public interest in
making the Cayman Islands an outlier in relation to the treatment of international
arbitration.

88.  FMCH further submitted that winding up was intended to be a quick and
efficient process. The presentation of a winding up petition offered protections to the
petitioner as section 99 of the Companies Act serves to maintain the status quo by
nullifying retrospectively on the making of a winding up order any disposition of the
company’s property or transfer of shares or alteration in the status of its members after
the commencement of the winding up, unless the court orders otherwise. The Court of
Appeal of the Cayman Islands clarified the purpose of this provision in Tianrui
(International) Holding Co Ltd v China Shanshui Cement Group Ltd [2020] CILR 417.
A prolonged process involving an arbitration in relation to matters (1) and (2) followed
by a court process to determine matters (3)-(5) would not achieve the speedy resolution
of the disputes and would leave hanging over the Company the possibility of the
retrospective nullification of transactions under section 99. Mr Lowe pointed out that
the parties had already been involved in a lengthy arbitration at the instance of Ting
Chuan which had been very expensive and had taken over three and a half years to
complete.

89.  This is an argument relating to public policy. Mr Lowe further submitted that the
complexity and delay involved in a bifurcation of the proceedings between an arbitral
tribunal and the court would frustrate the expectations of reasonable businesspeople. In
the Board’s view the reference to such expectations is a relevant consideration
principally in the interpretation of an arbitration agreement, viz Lord Hoffmann in
Fiona Trust, rather than a distinct ground of public policy. In any event, there is no
necessity that an arbitration of matters (1) and (2) would involve undue delay if the
arbitral tribunal exercises robust case management in fulfilment of their task in reaching
a speedy resolution of an arbitrated dispute. The Board is not persuaded that the
determination of matters (1) and (2) by an arbitral tribunal is excluded on grounds of
public policy because of the risk of some delay. In invoking the jurisdiction of the Court
on the just and equitable ground FMCH is seeking a statutory remedy of an equitable
nature: In re Westbourne Galleries Ltd; Ebrahimi v Westbourne Galleries Ltd [1973]
AC 360, 379 per Lord Wilberforce; Lau v Chu, para 64 per Lord Briggs. The clean
hands doctrine applies. Further, in the Board’s view, in the exercise of this equitable
jurisdiction the court must have regard to a party’s contractual obligations, which may
include an agreement to refer to arbitration disputes which fall within the scope of the
relevant arbitration agreement.
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90.  There is no substance in the submission that a sword of Damocles is hanging
over the Company through the operation of the avoidance provisions of section 99 of
the Companies Act. As Mr Charles Kimmins KC pointed out on behalf of Ting Chuan,
Kawaley J issued a consent order on 16 November 2018 which prevents payments made
for the purpose of paying debts and expenses of the Company in the ordinary course of
its business after the date of presentation of the winding up petition from being avoided
under section 99 of the Companies Act.

91.  The Board is not persuaded that an agreement to refer to arbitration disputes
arising out of the SHA amounts to a contractual prohibition on initiating a petition to
wind up a company. The Board discusses this matter below when it considers section
95(2) of the Companies Act. The submission that an arbitration would deny a party the
protections of section 99 of the Companies Act is misconceived both because the
arbitration agreement does not prevent the presentation of a winding up petition and
because the parties have chosen to limit the application of section 99 in this case.

92. A further submission by FMCH in support of the argument that the just and
equitable jurisdiction was indivisible was that the court alone could decide the facts in
conducting the broad enquiry which was required when deciding whether it was just and
equitable that a company should be wound up. Mr Lowe went so far as to suggest that
the court needed to hear and test all the evidence. When questioned by the court he
conceded, correctly, that there was nothing to stop the parties presenting the court with a
statement of agreed facts. In the Board’s view, such a statement could include, in
principle, that FMCH had lost trust and confidence in Ting Chuan and that the
fundamental relationship between those parties had broken down. A party could admit
such facts, if it wished. As the court in exercising its jurisdiction under section 92 of the
Companies Act would be bound by such an agreed statement or admission as between
the parties, there is no reason in principle why the court should not be bound in a
question between Ting Chuan and FMCH by the determination of an arbitral tribunal,
which would set out its reasoning and its findings of fact.

93.  The Board recalls that Kawaley J in his order of 14 July 2020 ordered that the
petition be treated as an inter partes proceeding between those parties. See para 10
above. A finding by the arbitral tribunal on matters (1) and (2) would be binding on the
parties under article 35(6) of the ICC Rules of Arbitration which provides:

“Every award shall be binding on the parties. By submitting
the dispute to arbitration under the Rules, the parties
undertake to carry out any award without delay and shall be
deemed to have waived their right to any form of recourse
insofar as such waiver can validly be made.”
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There is therefore no danger of duplication of effort or inconsistent findings in relation
to matters (1) and (2).

94, Finally, FMCH submits that section 4 of the FAAEA requires a stay only in
respect of a matter which is capable of settlement by arbitration. It submits that a matter
must be a determination of a right or liability and not merely a declaration. It prays in
aid a statement by Deane and Gaudron JJ in their joint judgment in the High Court of
Australia in Tanning at 351 in which they interpreted the meaning of “matter” in the
Australian legislation, which includes the words “capable of settlement by arbitration”
in this way:

“It requires that there be some subject matter, some right or
liability in controversy which, if not co-extensive with the
subject matter in controversy in the court proceedings, is at
least susceptible of settlement as a discrete controversy.”

FMCH referred also to a more recent joint judgment of Kiefel CJ and Gageler, Nettle
and Gordon JJ in the High Court of Australia in Rinehart v Hancock Prospecting Pty
Ltd (2019) 267 CLR 514, para 68 in which, paraphrasing the judgment of Deane and
Gaudron JJ in Tanning, they stated that it was sufficient that the defence puts in issue
“among other things, some right or liability which is susceptible of settlement under the
arbitration agreement as a discrete controversy”. But the Board notes that the meaning
of the judgment in Tanning was not a matter of controversy in that appeal.

95.  The Board does not accept this submission, which is that an arbitrable matter
must be a dispute which leads to the determination by an arbitral tribunal of a right or a
liability, if by that FMCH means that the arbitral panel must have the jurisdiction to
make an award such as an order for payment to enforce the right or require a party to
fulfil its obligation. The Board does not interpret the judgment of Deane and Gaudron JJ
as excluding the possibility of the determination of a dispute or controversy by means of
a declaration, where the dispute is a matter of substance. See paras 59-62 above.

96.  Matters (1) and (2) are controversies relating to legal or equitable rights which
are of substance. They are matters which lie at the heart of the legal proceedings in the
Cayman Islands for an order under section 95 of the Companies Act. A declaration, for
example, that Ting Chuan had breached FMCH’s equitable rights and that their
relationship had irretrievably broken down would be highly relevant to FMCH’s
application for a just and equitable winding up of the Company or in the alternative a
share buy-out. They are also matters which the parties accept fall within the scope of the
arbitration agreement.

Page 37



97.  For the reasons set out above, the Board concludes that matters (1) and (2) which
it has set out in para 23 above are “matters” in terms of section 4 of the FAAEA for
which a stay pro tanto of the winding up proceedings is mandated.

10. The application for a case management stay of the winding up proceedings

98.  Ting Chuan seeks a discretionary stay of the winding up proceedings so far as
they are formally directed against parties other than itself. Kawaley J in para 75 of his
judgment opined that section 95(1)(d) of the Companies Act, which provides that the
court may make “any other order that it thinks fit” gave him the power to do so. The
Court of Appeal between paras 138 and 141 of Moses JA’s judgment discussed the
court’s power to grant a discretionary case management stay but considered that there
was no room to exercise such discretion as the petition to wind up the Company on the
just and equitable ground involves an indivisible factual evaluation.

99.  As the winding up process is intended to be conducted with expedition, the court
will, as a general rule, rarely wish to grant a stay of such proceedings. But a stay for
arbitration is a special case. Where the shareholders of a company are engaged in an
inter partes dispute which is within the scope of a binding arbitration agreement and an
essential precursor to the determination of a winding up petition on the just and
equitable ground, there are strong grounds for granting such a stay. In Salford Estates
the Court of Appeal of England and Wales held that the court’s discretionary power
under section 122(1) of the Insolvency Act 1986 (“A company may be wound up by the
court if ...”) had to be exercised consistently with the parties’ agreement as to the
proper forum for resolving their disputes and in accordance with the legislative policy
of the Arbitration Act 1996. The case concerned a disputed debt alleged to arise under a
lease and the lessor presented a petition seeking the winding up of the tenant. Sir
Terence Etherton MR, giving the judgment of the court, stated (para 39) that section
122(1) of the Insolvency Act 1986 conferred on the court a discretionary power to wind
up a company. He said that it was “entirely appropriate” that the court should, “save in
wholly exceptional circumstances”, grant a discretionary stay as that was consistent
with the pro-arbitration policy of the 1996 Act.

100. The statutory provisions under which the Cayman Islands courts are operating in
this case are contained in the FAAEA. The FAAEA does not contain provisions stating
the well-known principles that parties are free to agree how their disputes are resolved
subject only to such safeguards as are necessary in the public interest, and restricting the
intervention of the court, such as are found in section 1 of the 1996 Act, on which the
Court of Appeal of England and Wales relied in Salford Estates, and in section 3(3) of
the Arbitration Act 2012 in the Cayman Islands, which relates to domestic arbitrations.
Nonetheless, such principles are wholly consistent with the wide international
consensus in favour of a pro-arbitration policy in relation to international arbitrations
governed by the New York Convention, which provides in article II(1):
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“Each Contracting State shall recognize an agreement in
writing under which the parties undertake to submit to
arbitration all or any differences which have arisen or which
may arise between them in respect of a defined legal
relationship, whether contractual or not, concerning a subject
matter capable of settlement by arbitration.”

101. Thus, in Tomolugen the Court of Appeal in Singapore in an unfair prejudice
petition granted a mandatory stay under section 6 of the IAA of one of the matters
which fell within the scope of the arbitration agreement and granted a discretionary case
management stay of the other matters which did not: see Sundaresh Menon CJ at paras
187-190. In WDR Delaware, a case involving a winding up petition arising out of
allegations of oppressive conduct, Foster J granted a stay of the whole of the winding up
petition although only certain matters were arbitrable. Similarly, in Consolidated
Resources the Court of Appeal in Jersey granted a mandatory stay of the matters within
the scope of the arbitration agreement and, using the court’s inherent jurisdiction, a
discretionary stay of the remaining claims in the proceedings for unfair prejudice and
winding up (para 159). In China Europe, Linda Chan J in the Court of First Instance in
Hong Kong granted a discretionary stay for arbitration of a winding up petition on the
just and equitable ground, where the disputes between the shareholders which grounded
the petition fell within the scope of an arbitration agreement. It will be recalled that in
Hong Kong section 20 of the Arbitration Ordinance, which provided for a mandatory

stay, referred to an “action” and did not extend to a winding up petition; Quiksilver para
20.

102. The Board is inclined to think, in agreement with Kawaley J and Sir Terence
Etherton MR, that in the Cayman Islands as in England and Wales there is a statutory
basis for the grant of a stay of a winding up petition. The Board therefore does not need
to determine whether and to what extent a discretion exists under the court’s case
management powers apart from statute. In In re Nanfong International Investments Ltd
[2018] CILR 321 (*“Nanfong”) the Cayman Islands Court of Appeal adopted a restrictive
approach to the grant of a discretionary stay, applying the principles set out by Lord
Bingham of Cornhill CJ in Reichhold Norway ASA v Goldman Sachs International
[2000] 1 WLR 173 (“Reichhold”). Moses JA adopted the same approach in this case,
holding at para 138 that a stay will be granted only in rare and compelling
circumstances. The Board observes that in Reichhold and Nanfong the basis on which a
stay was sought did not involve an assertion that all or some of the matters in the legal
proceedings fell within the scope of a binding arbitration agreement. While it is not
necessary for the Board to decide this matter, it questions the proposition that a
discretionary case management stay of winding up proceedings on the just and equitable
ground where a substantial part of the dispute between the parties or some of the parties
to the petition falls within the scope of a binding arbitration agreement should be
granted only in rare and compelling circumstances. Such a conclusion appears to be
inconsistent with the support which the courts give to arbitration and the trend of case

law internationally.
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103. The determination of matters (1) and (2) will be an essential precursor to the
court’s formation of its opinion whether it is just and equitable to wind up the Company,
which in turn is the threshold for giving a remedy under section 95 of the Companies
Act (ie matters (3)-(5)). The Board is satisfied that it is appropriate to grant such a stay.

11. Section 95(2) of the Companies Act

104. It will be recalled that section 95(2) states that the court shall dismiss or adjourn
a hearing of a winding up petition if the petitioner is contractually bound not to present
a petition against the company. In this case there is no contract binding FMCH not to
present a winding up petition. The arbitration agreement in the SHA requires certain
matters to be determined by arbitration but is silent as to the presentation of a winding
up petition against the Company. The Board is satisfied that the contractual obligation
on the parties to determine those matters by arbitration entails an obligation not to have
those matters determined by a court. That obligation is enforced by the court’s grant of a
stay of the winding up petition pro tanto. It does not amount to a contractual prohibition
against the initiation of winding up proceedings. Section 95(2) is therefore not relevant
to the dispute between the parties and the Board will say no more about it.

12. Conclusion

105. Matters (1) and (2) are substantive disputes between FMCH and Ting Chuan
which provide the factual basis for the winding up petition on the just and equitable
ground. Those matters fall within the scope of the parties’ arbitration agreement and
must be determined by an arbitral tribunal unless the parties waive their right to
arbitration. There must therefore be a mandatory stay of the winding up petition in
relation to matters (1) and (2) under section 4 of the FAAEA and a discretionary stay in
relation to matters (3)-(5). In relation to the Company, which is the other party to the
winding up petition, the Board is satisfied that there should be a stay of the winding up
petition. The determination of matters (1) and (2) is the precursor to the determination
of the petition which Kawaley J in his order dated 14 July 2020 has ordered be treated
as an inter partes proceeding between FMCH and Ting Chuan.

106. The Board will humbly advise His Majesty that this appeal should be allowed.
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